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NHS Standard Contract 2016/2017  
General Feedback – as requested at 8 March workshop 

The National Community Hearing Association (NCHA) represents community hearing providers in the UK.   In the response below 
· Section one: feedback on the full-length standard contract 
· Section two: feedback on the shorter-form contract 
SECTION ONE: FEEDBACK ON THE FULL-LENGTH STANDARD CONTRACT
	Contract Reference 
	NHS England Text 
	NCHA Comment 

	GC5
	“5.8 – The Provider must nominate a Freedom To Speak Up Guardian. The Provider must have in place and promote (and must ensure that all Sub-Contractors have in place and promote) a code and effective procedures to ensure that Staff have appropriate means through which they may raise any concerns they may have in relation to the Services. The Provider must ensure that nothing in any contract of employment or contract for services or any other agreement entered into by it or any Sub-Contractor with any member of Staff will prevent or inhibit, or purport to prevent or inhibit, the making of any protected disclosure (as defined in the Public Interest Disclosure Act 1998) by that member of Staff nor affect the rights of that member of Staff under that Act.”

	We support the principle. However for a smaller provider a single person is likely to be nominated as the Freedom to Speak Up Guardian, the named lead for Prevent and Safeguarding etc.



	G27 
	All – Conflicts of Interest and Transparency on Gifts and Hospitality
	We support this new condition. However small providers might not have a website. Alternative methods of maintaining a register for small providers should be permitted. 


	SC1 and SC10
	The consultation document states 
“We have amended some provisions with the aim of supporting commissioners to implement Right Care (http://www.rightcare.nhs.uk/).This includes strengthening the requirements on providers in relation to the use of Patient Decision Aids and the adoption of evidence-based good practice.”

	We think that evidence-based practice is a more important requirement for providers than guidance from a particular organisation, e.g. Right Care.  

Whilst we support a lot of what Right Care promotes, it is odd that NICE guidelines would remain “guidance” but Right Care would become a Service Condition in the Standard Contract. 

We think that there is insufficient evidence to support a specific reference to Right Care. If there was a Service Condition linked to a specific organisation, in our view, that organisation should be NICE. 


	SC8
	All
	We support Make Every Contact Count (MECC) guidance. 

It is important however that CCGs understand – e.g. through the supporting technical guidance – that ensuring sensory and other core needs are met is a part of the MECC approach.  

MECC, because of unmet need, is therefore likely to increase cost when providers meet this duty (SC8). 

Our experience with CCGs is that they are inclined to ignore the Standard Contract, the NHS Mandate and policy objectives set by NHS England. If NHS England is not going to enforce/support MEEC guidance we don’t think it should be included in the SC8.


	SC36
	The consultation response notes
“We have introduced a new requirement on commissioners and providers to use the new national electronic invoicing system, Tradeshift.”

But this Tradeshift is not included in SC36.  Paragraph 36.49 only states 

“The Provider must use all reasonable endeavours to submit all invoices via the e-Invoicing Platform in accordance with e-Invoicing Guidance.”
	Trying to switch all providers onto Tradeshift in 2016/17 will not be possible.  

NHS SBS notes on its website – as of 14 March 2016 - that it is currently in the process of transferring its NHS clients onto this platform. It is unclear whether the platform can cope with a surge in usage. In which case, delayed payments and extra paper work generated would come at a significant cost. 

We therefore support the current wording in SC36. 34.49. We would not support requiring providers to use Tradeshift in 2016/17.

Once the system has proven it is capable of handling the volumes likely to take place in the NHS it could potentially be the recommended platform from 2017/18.
  

	Technical Guidance – and SC29 
	At the workshop 8 March NHS England made clear it was making changes to the Prior Approval Scheme wording “SC29.3-4”. 
On reviewing SC29 it is not clear what has been changed. 
We have therefore referred to the draft technical guidance

“42.6 Secondly, we have made small (but significant) changes to the Contract wording around referral protocols and clinical thresholds for treatment (SC29.3-4). These make clear that such documents may be included within service specifications or other aspects of the contract which are agreed between commissioner and provider – but that, in other circumstances, they may instead be notified by the commissioner to the provider as a Prior Approval Scheme (described more fully below).
42.7 It is worth explaining how these revised provisions are intended to operate. 
[…..]
 But what about the situation where a service operates on an ”activity x price” basis (such as the majority of consultant-led acute services)? In this instance, the price is not dependent on a fixed or guaranteed level of activity. So, for instance, if the commissioner identifies that it wishes to restrict access to certain treatments when specific clinical criteria are met, it is perfectly reasonable for it to do so – so long as what it is requiring the provider to do remains consistent with Good Practice as defined in the Contract. In this situation, therefore, referral and treatment protocols are best kept separate from service specifications and treated instead as Prior Approval Schemes, which the commissioner can introduce or change through notification to the provider (SC29.21 onwards), but which do not require provider consent.

	We disagree with 
a) the proposal 
b) the consultation process on this important point should not be rushed in this brief consultation. 

We feel this will open up a significant risk of rationing without public consultation and patients’ involvement.

If NHS England proceeds with this it should explain this in its technical guidance – specifically that CCGs should consult if they plan to ration services, e.g. intending on developing a thresholds plan.

Allowing CCGs to retrospectively design a “Prior” Approval Scheme ad libitum does not give local patients as effective voice in service design. 

The logic that no guaranteed activity means that price is not dependent on volume also needs to be thought through. The average tariff is set based on average cost, and average cost is a function of volume. If providers are confronted with unpredictable “Prior” Approval Schemes from CCGs they may well find that this service is not sustainable at a departmental level. 

The strategic problem here is that this process would allow CCGs to abdicate responsibility – for example they can avoid having to plan services based on need, and simply use past activity as a guide only then to ration services when they “go over budget”. Instead the SC should require that CCGs should follow their legal duties, and plan services based on local needs and agree the best prices in order to meet need in a sustainable way, as well as delivering on other core commissioning duties – as per Section 26 of the Health and Social Care Act 2012. 

These suggested changes lack clinical or economic credibility and require more comprehensive engagement before being implemented.  









SECTION TWO: FEEDBACK ON THE SHORTER-FORM CONTRACT
	Contract Reference 
	Paragraph
	Comment 

	General Feedback 
	General reference to the National Tariff. 

	We support the shorter-form standard contract. 

However we believe there is a risk of confusion about “National Tariffs”, “Mandated Tariffs”, “Non-Mandated Tariffs” and “pricing rules”.

NHS England and Monitor jointly produce pricing guidance. It would therefore be most odd if the Standard Contract in anyway led to CCGs not adhering to that pricing guidance. 

To help explain our concerns and offer a potential solution we think the following points are important:

1 – we agree that there has to be an efficient way to avoid inappropriate use of the shorter-form contract. We also support that one way to do this is to exclude services with a “National Price”. But we recommend the use of different wording and to replace “a National Price” with “a Mandated National Price”. This is because that in the price book that Monitor produces there are sometimes non-mandated national prices, which do not have the same legal framework as mandated national prices.  This should achieve the objectives of avoiding the inappropriate use of the shorter-form contract and help maximise the use of the shorter-form contract. 

2- whilst the shorter-form contract is possible because many of the complexities associated with “Mandated National Prices” are omitted, it is important for CCGs to understand that there are rules for setting local prices and these are produced by NHS England and Monitor. These are local pricing rules, when CCGs do not adhere to these then enforcement action by Monitor is possible.  Without this understanding CCGs might risk simply using the shorter-form contract to drive down price so that quality is reduced which in turn makes services less cost-effective and breaches commissioning duties (Section 26 Health and Social Care Act 2012).


	GC5
	5.7 – The Provider must nominate a Freedom To Speak Up Guardian. The Provider must have in place and promote (and must ensure that all Sub-Contractors have in place and promote) a code and effective procedures to ensure that Staff have appropriate means through which they may raise any concerns they may have in relation to the Services. The Provider must ensure that nothing in any contract of employment or contract for services or any other agreement entered into by it or any Sub-Contractor with any member of Staff will prevent or inhibit, or purport to prevent or inhibit, the making of any protected disclosure (as defined in the Public Interest Disclosure Act 1998) by that member of Staff nor affect the rights of that member of Staff under that Act.

	We support the principle. However for a smaller provider a single person is likely to be nominated as the Freedom to Speak Up Guardian, the named lead for Prevent and Safeguarding etc.



	G27 
	All – Conflicts of Interest and Transparency on Gifts and Hospitality.
	We support this new condition. However small providers might not have a website.  Alternative methods of maintaining a register for small providers should be included. For example keeping a local log and submitting this at contract review meetings. 


	SC8
	8.1 – 
The Provider must develop and maintain an organisational plan to ensure that Staff use every contact that they have with Service Users and the public as an opportunity to maintain or improve health and wellbeing, in accordance with the principles and using the tools comprised in Making Every Contact Count Guidance.
	We support Make Every Contact Count (MECC) guidance. 

It is important however that CCGs understand – e.g. through the supporting technical guidance – that ensuring sensory and other core needs are met is a part of the MECC approach.  

MECC, because of unmet need, is therefore likely to increase cost when providers meet this duty (SC8). 

Our experience with CCGs is that they are inclined to ignore the Standard Contract, the NHS Mandate and policy objectives set by NHS England. If NHS England is not going to enforce/support MEEC guidance we don’t think it should be included in the SC8.


	SC36
	The consultation response notes
“We have introduced a new requirement on commissioners and providers to use the new national electronic invoicing system, Tradeshift.”

But this Tradeshift is not included in SC36.  Paragraph 36.28 only states 

“The Provider must use all reasonable endeavours to submit all invoices via the e-Invoicing Platform in accordance with e-Invoicing Guidance.”
	Trying to switch all providers onto Tradeshift in 2016/17 will not be possible.  

NHS SBS notes on its website – as of 14 March 2016 - that it is currently in the process of transferring its NHS clients onto this platform. It is unclear whether the platform can cope with a surge in usage. In which case, delayed payments and extra paper work generated would come at a significant cost. 

We therefore support the current wording in SC36. 34.49. We would not support requiring providers to use Tradeshift in 2016/17.

Once the system has proven it is capable of handling the volumes likely to take place in the NHS it could potentially be the recommended platform from 2017/18.
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